UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 7 “ Mk 2 i L m: rg
901 NORTH FIFTH STREET e
KANSAS CITY, KANSAS 66101 VI L orn
RECID. ol L s o

BEFORE THE ADMINISTRATOR

Docket No. CWA-07-2010-0080

IN THE MATTER OF
RESPONDENT’S SUPPLEMENTAL
MORAN BEEF, INC,, PREHEARING EXCHANGE
Respondent

COMES NOW the Respondent, Moran Beef, Inc., by and through its attorney,
Eldon L. McAfee, and for its Supplemental Prehearing Exchange:

1. In addition to the documents and exhibits Respondent identified and
provided in its Initial Prehearing Exchange, Respondent intends to introduce into
evidence the following documents and exhibits:

Respondent’s Exhibit 10: ~ March 10, 2006 fax from Alison Manz of lowa DNR
Respondent’s Exhibit 11:  Aerial photo map of arca
Respondent’s Exhibit 12:  Aerial photo map of site

Respondent’s Exhibit 13:  Aerial photo map of site

Dated this 17th day of March, 2011,



BEVING, SWANSON & FORREST, P.C.

321 E. Walnut Street, Suite 200
Des Moines, IA 50309
Telephone:; (515)237-1188
Facsimile: (515) 288-9409
emcafee@bevinglaw.com

CERTIFICATE OF SERVICE
The undersigned certifies that the foregoing imstrument was
served upon each of the attorneys of record of all parties to the

above-entitled cause herein at their mpecﬁv%disolosed

en the .pleadings of on the day of
i!&,&aﬂg ,20\ .

By: %TJ 8. Mail L] FAX
Hand Delivered [ ]Ovemight Courier
[ Federal Express ] Other;

Original and one copy by United States Postal Service to:

Regional Hearing Clerk
U.S. EPA

Region VII

901 North 5" Street
Kansas City, KS 66101

Copy by email and United States Postal Service to:

Steven Sarno

EPA Office of Administrative Law Judges
1200 Pennsylvania Ave. NW

Mail Code 1900L

Washington, DC 20460

Copy by email and United States Postal Service to:

William A. Spratlin, Director

Chris Mueh!berger, Asst. Regional Counsel
U.S. EPA

Region VII

901 Notth 5% Street

Kansas City, KS 66101
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° [Click here and typa return eddress and phone anid fax numbars]
To: Joe Turner From: Allson Manz, DNR FO4
Fae (712) 4852052 Pages: 4 {Including this page)
Paone: (712) 3100633 Date: 311072006
Re: Open Lot and Canfinement Regs CC:

O urgent & ForReview [ Please Comment [ PMease Reply [l Plsase Recycle
¥

Joe- <

I sipologlze for any inconvenience., However, attached are coples of our regulations pertaining to open
feedlots and canfinements. 1 hope this helps. If you have any questions please call me.

Also, | trled to calf Frank Moran but the cell number he gave me says if's been disconnecled. |also
tried his horne phone but It's been busy.

Sincerely,

(X\N;wﬂ\\ceﬁf | '
al Specialist

Allson Manz, Environm
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Ch65,p.2 Environmental Protection[567] YAC 2/19/03, 9/14/05

“Aerobic structure” means an animal feeding operation structure other than an egg washwater stor-
age structure which relies on aerobic bacterial action which is maintained by the utilization of air or
oxygen and which includes aeration equipment to digest organic matter. Aeration equipment shal] be
used and shall be capable of providing oxygen at a rate sufficient to maintain an average of 2 milli-
grams per liter dissalved oxygen concentration in the upper 30 percent of the depth of manure in the
structure at all fimes. . . _

“Agricultural drainage well” micans & vertical opening 10 an aquifer or permeable substratum
which is constructed by any means including but not limited fo drilling, driving, digging, boring, au-
gering, jetting, washing, or coring and which is capable of intercepting or receiving surface or sithsus-
face drainage water from land directly or by & drainage system.

“Agricuitural drainage well area” means an area of land whers surface or subsurface water drains
Into an agricultural drainage well directly or through a drainage system connecting to the agriculiural
drainage well. ,

“Ancerobic lagoon” means an unformed manure storage structare, if the primary function of the
stricture is to store and stabilize manure, the structure is designed to recelve manure on a regular basis,
and the structure’s design waste loading rates provide that the predominant biological activity is anaer-
obic. An anaercbic lagoon does not incinde the following: )

1. Axunoff control basin which collects and stores only precipitation-induced mnoff from an ani-
mal feeding operation in which animals are confined to areas which are naroofed or partially roofed
and in which no ccop, vegetation, or forage growth or residue cover is maintained during the period in
which animals are confined in the operation,

. 2. An anaerobic treatrment system that includes coliection and treatment facilities for &l off
gases, ' :

“Arimel” means a species classified as cattle, swine, horses, sheep, chickens or turkeys.

"Animal copacity” means the maximmm number of antmals which the owner or pperator will cop-
fine in an animal feeding operation at any one time, In a confinement feeding operation, the animal
capacity of ell confinement buildings will be included in the determination of the animal capacity of
the operation, unless the building bas been sbandoned in accordance with the definition of “abandoned

animal feeding operation structure.”

Animal feeding opergtion ” means a lot, yard, corral, building, or other area in which animals are
confined and fed and maintained for 45 days or more in ariy 12-manth period, and all stractures vsed
for the storage of manure from animaels in the operation. Ay mimal feeding operation does not include

a livestock market. Opsn feedlots and confinement feeding operations are considered to be separate
animal feeding operatious.

1. For purposes of water quality regulation, lowa Code section 455B.2008 as amended by 2002
Towa Acts, chapter 1137, section 31, provides that two or more anixaal feeding operations under com-
on ownership or managemént are deemed to be a single animal feeding operetion if they are adjacent
or ulilize a common arex or system for manure disposal. For purposes of the separation distances in
Towa Code section 455B.162, Jowa Code section 4558, 161 A. as amended by 2002 Towa Acts, chapier
1137, section 9, provides that two or mors anima] feeding operations under comman ownership or
management are decmed to be a single animal feeding operation if they are adjacent or utilize a com-
won system for manure storage. The distinction iy due to regulation of animal feeding operations for
water guality purposes under the federal Clean Water Act. The Code of Federal Regulations at40 CFR
§122.23 (1995) seis out the requirements for an snimal feeding operation and requires that two or more
animal feeding operations under common ownership be considered a single operation if they adjoin
each other or if they use & common area or system for manure disposal. However, this federal regula-
tion does not control regulation of animal feeding operations for the purposes of the separation dis-
tances in Jowa Code section 455B.162, and therefore the definition is not required by federal law to
include common areas for manure disposal,

——
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Exampre 3. Carol has an animal feeding operation with four confinement buildings with below
Tloor formed concrete manure storage tanks and one ppen feedlot. One confinsment buiiding is a far-
rowing building with 2 capacity of 72 sows. One confinement building is a nursery building.with a
capacity of 1,450 pigs. The open feedlot contains 425 sows. Two of the confinement buildings are
finishing buildings with a capacity of 1,250 fnarket hogs. The farrowing building contatns 72 sows.at
an average weight of 400 pounds for an animal weight capacity of 28,800 pounds. The nursery build-
ing containg 1,450 pigs with an average weight over the production cycle of 25 pounds for an gnima}
weight capacity 0f36,250 pounds. The twofinishing buildings contain 2,500 market hogs {combined)
with an average weight over the production cycle of 150 pounds for an animal weight capacity of
375,000 pounds. The total animal weight capacity of the confinement feeding operation is 449,050
pounds. The weightsofthe animals inopen lots are not included in the calculation of the animal weight
capacily of the confinement feeding operation. o

“Applicant” means the person applying for 2 constrnetion or operation permit for an animal feeding
operation. The applicant shall be the owner or owners of the animal feeding operation.

“Business” means a.commercial enterprise. : : -

“Cemetery” means a space held for the purposs of permanent burial, entambment or interment of
human remains that i3 owned or managed by a political subdivision or private entity, or a cemetery
regulated pursnant to Iowa. Code chapter 5231 or 566A. A cemetery does not include a pioneer ceme-
tery where there have been six or fewer burfals in the preceding fifty years.

“Church” means a religious institution, i

“Conumercial enterprise” means a building which is used as a part of a business that manufactures .
goods, delivers services, or sells gdods or services, which is customarily and regularly used by the gen-
eral publicduring the éntire calendar year and which is connected to slectyic, water, and sewer Systems.
A commercial enterprise does not include a farm operation, .

“Cominercial manure service” mesns & sole proprietor or business association engaged in the busi-
ness of transporting, handling, storing, or applying manure for a fee.

“Commercial manure service representative” means am anager, eraployee, agent, or contractorof a
commercial manure service, if the person is engaged in transporting, bandling, storing, or applying
manure an behalf of the service.

“Comimon management™ means significant control by a person of the management of the day-to-
day opemations of each of two or more animal feeding operations. ' ‘

“Common ownership* means the ownership of an anima) feéding operation as a sole proprietor, or
g majority ownership interest held by & person, in each of two or more animal feeding operations as a
joint tenant, tenant in common, sharehalder, partaer, member, beneficiary, or other equity interest
holder. The majority ownership intersstis a common ownership interest when it is held directly, indi-
rectly through a spouse or dependent child, or both. )

" ' ; 4tign” means an animal feeding operation in which animals are con-
fined to areas which are totally roofed. .

N ut feeding operation byllding” or “confinement bullding” means a building used in
conjunction with a confinement feeding operation to house animals. _

:Q‘EWMI&W” roeans an animaj feeding operation structure that is part
of a confinement feeding operation. .

“Conflnement site” means a site where there is located a mapure storage structuge which is partofa
confinement feeding operation, other than a emall animal feeding operation. )

“Confinement site manure applicator” means a person, other than a commercial manure service or
a commercial manure service representative, who applies manure on land if the manute originates
from a manure storage structure,
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"Ogen feedlot operation” means an unroafed or partially roofed animal feeding operation if ctop,
vegetation, or forage growth orresidue is not maintained us part of the antmal feeding operation during |
the period that animals are confined in the anjmal feeding aperation. ’

2005 Iowa Acts, House File 805, section 3, provides that two or more openfeedlot operations under
common ownership or management are deemed to be 2 single open feedlot operation if they are adja-
cent or utilize 2 common area or system for open feedlot efftuent disposal, To determine if two or more
open feedlot operations are deemed fo be one open feediot operation, the first test is whether the open
feedlot aperations are under common ownership or management. If they exe not wnder common own-
ership or management, they are not one opeén féedlot operation. The second test is whether the two
open feedlot operations are adjacent ar niilize a common area or systert for open feedlot effluent dis-
posal. If the two operations are not adjacent and do not use a common area or system for open feedlot
effivent disposal, they are not one open feedlot operation,

“Open feed ; clure” means aw open feedlot, seitled open feedlot effluent basin, a
solids settling facility, or an AT system. “Open feedlot opetation strecture” does not include 2 manuze
starage structure a8 defined in Iowa Code section 459,102,

“Owner” means the person who has title to the propesty where the animai feeding operation is lo-
cated or the person who has title to the animal feeding operation structures. [t does notinclude 2 person
whi has a lease touse the land where the anfmal feeding operation is located or to use the animal feed-
ing operation structures.

“Permanent vegetation cover” means land which is majntained in perennial vegetation cover can-
sisting of grasses, legumes, or both, and includes, but is not Hmited to, pastures, prasslands or forages.

“Process wastewater” means water ditectly or indirectly used in the operation of the AFO for any
or &l of the following: spillage or overflow from animal crponliry watering systems; washing, clean-
ing, o flushing pens, barns, manure pits, or ofher AFO facilities; direct contact swimming, washing, or
spray cooling of animals; or dust control. Process wastewater also includes any water which comes
into contact with any raw raaterials, products, or byproducts incloding manure, litter, feed, milk, eggs
or bedding. .

“Production area™ reans that part of an AFO that includes the area jn which animals are confiped,
the snannre storage area, the raw materials storage area, and the waste containment areas. The area in
which enimals are confined includes, but is not limited to,.open lots, housed lats, feedlots, stall baras,
frec stall baros, milk rooms, milking centers, cow yards, bamyards, medication pens, walkers, animal
walkways, and stables. The manure storage area includes, but is not limited to, lagooms, solids settling
facilities, setiled open feedlot effluent basins, storage sheds, stockpiles, under house or pit storages,
liquid impoundments, static piles, and composting pifes. The raw materials storage area includes, but
i8 ot limited to, feed silos, silage bunkers, and bedding materials. The waste containment area in-
cludes, but is not Hmited to, setiling basins and areas-within berms and diversions which separate un-
contamjnated sform water, Also included in the definition of production ares is any area used in the
storage, handling, treatment, or disposal of mortalities, -

“Professional enginger™ means u person engaped in the practice of engineering s defined in Jowa
Code section 542B.2 who is issued a cortificate of licensure as a professional engineer pursuant to fowa
Code saction 5428.17. .

“Release” means an actual, imminent or probable discharge of open fesdlot effluent, settled open
feedlot effluent, or settleable solids from an open feedlot operation structure to surface water, ground-
water, or an actual, imminent or probable discharge directly to a drainage tile Yne or intake resulting
from storing, handling, transporting or land-applying open fesdlot efffuent, settied open feedlot efflu-
ent or settleable solids. '
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